assumed the risk of foreseeable injury. Many early American courts interpreted this to mean "that workers could not recover for injuries caused by hazardous working conditions because they were free to abstain from hazardous employment" (DeCarlo, 1989) .
The "contributory negligence" defense. Under Common Law, any action of the employee that even partially caused the injury could provide the employer with a complete defense and bar recovery. All of these, combined with the reality that suing an employer was a risky and adversarial proposition, deterred many workers from filing suits for damages and jeopardizing their future employment.
Many states became increasingly concerned by the lack.of financial protection for injured workers and their dependents, and began viewing legislative change as the main option for worker protection. New York was the first state to propose a bill for compensation and reform. The bill passed in 1910, and was immediately challenged by an employer on the constitutional grounds that workers' compensation benefits deprived the employer of its property without due process of law (Ives v. South Buffalo Railway Co., 1911) . The appellate court agreed with the employer and found that the new law provided insufficient preservation of public health and safety to justify subjecting employers to liability for worker injuries.
The day after the court's decision, one of the worst industrial fires occurred at the Triangle Shirt Waist Company in New York City, killing 145 workers. The tragic fire intensified public pressure, and labor groups renewed their efforts at legislative reform (DeCarlo, 1989) .
Upon the next legal challenge of workers' compensation laws, the court of appeals arrived at a very different legal analysis. In Jensen v. Southern Pacific Co. (1915) the court concluded a workers' compensation scheme was within the state's public health and welfare interests and was a fair bargain between employees and employers, as it provided mutual protection and benefit. The Supreme Court agreed with this constitutional interpretation of the balance between the state police powers to ensure public health and welfare and the employer's right to due process (New York Central Railroad v. White, 1917) .
Employers began to see the advantages of an insured compensation scheme. Under such a plan, they would no longer incur costs of legal defense or have the threat of large jury verdicts. The payment for the insurance plan was distributed among a variety of sources, and they avoided a determination of "fault" for industrial injury.
Advantages to employees included no longer having to prove employer negligence and being assured of specific financial benefits if injured on the job. The public realized benefits by not having to incur the costs of publicly supporting disabled workers and/or their dependents.
By the 1950s all 50 states had a workers' compensation scheme. Additional federal workers' compensation laws helped fill in gaps of coverage (e.g., the Longshoremen's and Harbor Workers' Compensation Act [33 U.S.c. Sec. 901, 1988] and the Federal Coal Mine Health and Safety Act [30 U.S.C. Sec. 801, 1988] ). This new "no-fault" system contained an inherent exchange for employees and employers. Employers gave up their legal right to the Common Law defenses of contributory negligence, fellow-servant negligence, and assumption of risk, and because workers' compensation contains an "exclusive remedy" clause, employees gave up their right to a jury trial with the possibility of unlimited damages (DeCarlo, 1989) .
WORKERS' COMPENSATION REFORM
In 1972, a large scale appraisal of existing workers' compensation coverage compelled improvements in the system. The Occupational Health and Safety Act of 1970 created a National Commission to critique American workers' compensation. The study, released in 1972, made recommendations that essentially mandated full coverage for all work related injuries and diseases, more appropriate levels of compensation, and full medical and rehabilitative services (Report of the National Commission on State Workmen's Compensation Laws, 1972) .
At the same time, the Longshoremen's and Harbor Workers' Compensation Act and the Federal Coal Mine Health and Safety Act amended their coverage in a way that diluted the distinction between occupational and non-occupational causes of disability which began to resemble the English system of social insurance and pension. This motivated policymakers to heed the advice of the National Commission and change the system from within, rather than adopting a more federalized social insurance approach, exemplified by the tax funded black lung compensation scheme (DeCarlo, 1989) .
During the 1970s, as asbestos related diseases emerged, policymakers realized that the system that was originally designed for catastrophic occupational injuries did not work very well for diseases with long latency periods. Restrictive rules on statutes of limitations and single employer liability were expanded to allow persons with cumulative development of disease through the SEPTEMBER 1994, VOL. 42, NO.9 
An overview ofthe development of workers' compensation law may help nurses understand the types ofclaims covered and interaction with other federal statutes.
course of several employments to file suit, and to begin the statute of limitations at the time of awareness that an occupational disease was present rather than at a single occurrence.
Currently, most workers' compensation plans allow claims for injuries or accidents (defined as sudden, traumatic, and unexpected incidents) and claims for occupational diseases (defined as disabilities resulting from various ailments associated with particular industrial work). In cases of death, surviving family members are entitled to claim benefits. Compensation categories include: temporary total disability, temporary partial disability, permanent partial disability, and permanent total disability. Some plans allow for a "change of occupation" award; others have a category for "medical only" claims, which pay only medical bills with no payments to the worker (Nackley, 1989) .
Most rules for interpreting workers' compensation laws encourage liberal application in favor of employees. This does not mean that the courts may award benefits if the claimant does not meet the elements required by law. It does encourage courts to resolve ambiguous issues in the law in favor of the claimant rather than denying claims based on technicalities. The rules encourage compensation in an expeditious and non-adversarial manner.
INJURIES AND ACCIDENTS
An injury or accident must meet the language of workers' compensation law to qualify for compensation. The injury must have occurred "in the course of and arising out of employment." Many jurisdictions have interpreted this qualifier to mean the injury was caused by employment, while other jurisdictions interpret the language to mean simply that the injury was work related. Depending on jurisdiction, the courts use either "arising out of' or "in the course of' to determine work relatedness.
Injuries that are obviously "in the course of employment" occur during work hours at the place of employment. It is the less obvious connections to work that generate interesting cases. Examples of these include injuries that occur at an employer sponsored function away from the workplace. One court allowed recovery by an employee who became drunk at a Christmas party and was severely injured (Beauchesne v. David London & Co., 1977) , while a different court decided that a medical school faculty member was not entitled to recover for injuries sustained at a radiology department picnic and volleyball game.
The court in the latter case based their decision on the fact that attendance at the picnic was voluntary, no record of attendance was taken, the picnic was not used to give awards or pep talks,and the picnic was not regarded as an entitled benefit (Chilton v. Gray School of Medicine, 1980) . Activities that are not directly related to work but benefit employment are often covered. A financial analyst was injured in an automobile accident on his way to class at a university. The court said workers' compensation covered his injuries, as the employer paid for the classes and they were career related (Strezelecki v. Johns Manville Products Corp., 1975) . Other types of covered activity include travel by sales personnel, entertainment of clients, work that must be performed at home, and even trips that involve some work purpose combined with a personal purpose, provided that work alone would have necessitated the trip.
Injuries considered to be "arising out of employment" include any injury that occurred because employment increased the risk of that particular harm. In the past, events such as tornadoes or exposure to contagious diseases may have fallen in this category. On the other hand, risks that are purely personal to the injured employee, such as having a stroke or being struck by lightning (when employment did nothing to increase that risk) are not considered compensable.
Some cases have a mixed risk, e.g., an employee suffers a heart attack as a result of a weak heart but it is also brought on by a particular stress at work. The courts generally defer to the policy of liberal construction and will compensate if there is any work connection.
Violence that occurs in the workplace has been determined to "arise out of employment" in cases such as rape of an employee by a co-employee or a customer, work related disputes between employees that erupt in physical violence, or mass murder in the workplace by deranged persons. The types of violence that would not be covered include rape by a fellow employee that occurred at a place and time unrelated to employment, purely personal fights that erupt on work premises, and domestic violence that coincidentally occurs at the place of work.
Sexual harassment can become a compensable workers' compensation claim when the physical, mental, or emotional injuries are caused by a "hostile work environment" or a "condition of work" of either a coemployee's or supervisor's inappropriate conduct.
OCCUPATIONAL DISEASES
The fact that occupational diseases are not unexpected distinguishes them from injuries or accidents. States vary about whether to treat occupational diseases separately from injuries. States that recognize occupational diseases as a separate entity publish a list of established occupa-422 tional diseases covered under the workers' compensation statute. In addition, there is often a catch-all provision for non-scheduled diseases if the claimant can clearly show that the disease is "peculiar to an industrial trade or process."
The most obvious examples of diseases associated with a trade or process include pneumoconiosis (black lung disease), silicosis, and radiation illness. Less obvious occupational illnesses include hearing loss, hernias, allergies, and mental illnesses.
MENTAL STRESS CLAIMS
Although the courts have been reluctant to classify mental distress claims as either injuries or occupational diseases, case law in many states is recognizing mental distress claims when work related incidents were clearly stressful and precipitated some form of mental disability. Between 1980 and 1988 the number of stress claims more than doubled, peaking in 1987. This dramatic rise is most likely due to several factors, including publicity of successful claims, economic conditions such as threat of plant closings, and a parallel trend of increasing legal recovery for mental or emotional distress in tort lawsuits.
Since 1987, however, the number of mental stress claims has steadily declined. According to the National Council on Compensation Insurance (1993) this may be due partially to the greater cost and length of time it takes to argue a stress claim. Attorneys are involved in 53% of stress related claims, compared to 8% of injury claims and 36% of disease claims.
The types of claims compensated fall into three categories: mental-physical, e.g., heart attack; physicalmental, e.g., a physical injury that is so traumatic it leads to psychological distress; and mental-mental, e.g., stress that leads to a mental disability. The last category has generated the most controversy.
States differ in their approaches to mental-mental claims. Some compensate only if the stress is sudden and traumatic, others compensate for gradual stress such as harassment, a few states provide liberal compensation, and some exclude it altogether (Commerce Clearing House, 1994) . For example, a police officer was compensated for a psychiatric disability after the suicide of another officer and an investigation regarding drug use (City of Aurora v. Industrial Commission of Colorado, 1985) , but compensation was denied a nursing home worker who alleged that paranoid schizophrenia was caused by conflicts with coworkers and supervisors (Scott v. State, 1984) . The Court said it was not clear that the disorder was work related.
According to a recent case of first impression, the Delaware Supreme Court held that a prison system guard who worked under an extraordinarily heavy workload could recover for his mental distress, including migraine headaches, hives, nausea, and vomiting. The Court applied the "objective causal nexus" test, which requires objective evidence that the job conditions were sufficiently stressful to substantially cause the mental disorder. Cephas, 1994) .
CUMULATIVE INJURY
Advances in occupational health are responsible for recognition that repetitive insults can cause a host of health problems. The concept of cumulative trauma is increasingly recognized in occupational health, and most jurisdictions have provided awards for these types of claims. The courts are somewhat divided about whether cumulative disorders are classified as an "injury or accident" or an "occupational disease." Some jurisdictions have compensated based simply on proof that the disorder was caused by a specific type of work. A common type of cumulative injury is carpal tunnel syndrome. The industrial relationship to carpal tunnel remains controversial, however, and more precise medical evidence is emerging. For example, even though almost all carpal tunnel claims have been compensated, a Virginia court recently found that a rotator cuff tear was an injury rather than an occupational disease, and was not compensable under their Workers' Compensation Act (Merillat Industries, Inc. v. Parks, 1993) .
PRE-EXISTING CONDITIONS
In general, injuries that exacerbate or aggravate a pre-existing medical condition are fully compensable. This is based on the legal principle that employers take their workers as they find them with whatever illnesses, idiosyncratic weaknesses, or conditions they may have. The main exception to this rule occurs when the injury that gives rise to the claim is not due to employment.
The example above of a worker with paranoid schizophrenia illustrates this principle. The court determined that paranoid schizophrenia is a type of illness that may progress quite independently of work conditions. Also, it may affect the worker's perception of stress in the workplace.
This general inclusion may seem harsh to employers who would take on a financial burden by employing persons with pre-existing conditions. Most workers' compensation schemes have provision for second injury funds or reimbursement programs to offset this potential cost to the employer.
OTHER FEDERAL LAWS
Workers' compensation claims interact with several SEPTEMBER 1994, VOL. 42, NO.9 federal laws that relate to the workplace. About 80% of all Americans With Disabilities Act (ADA) charges have come from injured workers already on the payroll, while only 13% have come from job applicants. Injured workers can claim workers' compensation and file ADA claims.
In addition, the Family Medical Leave Act (FMLA) interacts with workers' compensation and establishes a minimal leave requirement to determine whether leave of a disabled worker is "reasonable accommodation" under the ADA or "undue hardship" to the employer. Also, if an employee is out on FMLA leave, the employer cannot require light duty work during any part of the leave.
The ADA has created new considerations for workers with temporary partial disability, permanent partial disability, and even for those deemed permanently and totally disabled. The "exclusive remedy" provision of most workers' compensation acts cannot be used to deny employees their rights under federal law.
An injured employee who claims to be totally and permanently disabled for purposes of determining the amount of workers' compensation benefits due may still be capable (or be made capable with a reasonable accommodation) of performing all the essential job functions of the employee's current job or of a vacant position (Koslow, 1993) .
Contrary to common practice in workers' compensation employment, creating a "light duty" job classification can pose problems with the ADA. Attorneys recommend assessing each injured worker and individualizing their return to work plan in accordance with their disability, e.g., gradually increasing their workload or removing one or two tasks from their previous job (Jackson, 1993) .
Employers and nurses need to understand that the main point of difference between workers' compensation law and the ADA is that the ADA focuses on what a person can do and workers' compensation focuses on what a worker cannot do. Under the ADA, supervisors may no longer require a 100% capacity recovery before allowing a temporarily disabled employee to return to work.
As mentioned above, Title VII of the Civil Rights Act creates a cause of action for sexual harassment. However, workers' compensation is a vehicle for claiming damages for injuries that result from the work related stress. Sexual harassment injuries intentionally inflicted by a coworker (rather than by an employer) are defined by Illinois as accidental injury and receive workers' compensation (Ruich v. Ruff, Weidenaar and Reidy, Ltd., 1993) .
NURSING IMPLICATIONS
Occupational health nurses are key players in a well run workers' compensation program. Nurses are involved in many rehabilitation plans and in assessment of employee capabilities. Occupational health nurses should be aware of appropriate inquiries to make on a return to work determination. An example of a question permitted
The current workers' compensation laws benefit both the employer and the employee; however, workers' compensation is an exclusive remedy which bars recovery through a negligence lawsuit. AAORNJournal 1994; 42(9) :420-424.
The workers' compensation system provides benefits to workers who are injured or made ill in the course of employment or their dependents regardless of fault.
Workers' compensation covers occupational injuries and occupational diseases, which may include cumulative trauma and mental stress claims. Nurses may be instrumental in evaluating and planning for an injured employee's return to work and occasionally in detecting fraudulent claims.
Workers' compensation regulations interact with other federal statutes such as the Americans With Disabilities Act and the Family Medical Leave Act.
1.

2.
3.
4.
under the ADA is, "will the employee require accommodation to perform essential job functions?"
In addition to involvement with care and assessment of injured workers who are covered by workers' compensation, nurses may also be involved in preventing or detecting fraud in workers' compensation claims. The following warning signs are listed in the Workers' Compensation Manual for Managers and Supervisors (Commerce Clearing House, 1992) .
The injured worker: • Has an unstable work history. • Makes excessive demands. • Has been planning to leave or retire.
• Presses for settlement of the case. • moves out of state or changes address.
The workplace is experiencing: • Turmoil. • Labor difficulties. • Layoffs.
The injury: • Is not witnessed by other workers. • Is subjective. • Notice comes from an attorney. • Medical reports and examinations provide vastly differing opinions. • Claims exceed the usual amount for a similar claim.
Other factors are: • Fellow employees. • Friends, or relatives suggest the worker is more able than the worker claims. • Rehabilitation reports show evidence of other activity. • The worker is self employed or can otherwise work while collecting compensation. • The injured worker leaves different day and evening phone numbers.
• Any other data that suggest falsification or exaggeration of injury.
In conclusion, nurses are client advocates. Certainly, the American workers' compensation system is designed to benefit both employees and employers, therefore making full and competent participation by occupational health nurses an important aspect of any occupational health program.
